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June 23, 2015 
 
Mayor Thad Birmingham 
and Members of the Common Council 
City of Sturgeon Bay 
421 Michigan Street 
Sturgeon Bay, WI  54235 
 
 
 RE: Sawyer/Lindgren Hotel Development Conflict With 
  Public Rights Under Art. IX, Sec. 1 of the Wisconsin 

Constitution 
 
Dear Mayor Birmingham and Council Members: 
 
Midwest Environmental Advocates has been investigating potential conflicts 
between the proposed Sawyer/Lindgren Hotel development and the rights of 
the public in navigable waters and lakebed under the public trust doctrine, 
Article IX, Sec. 1 of the Wisconsin Constitution.  The State Constitution 
establishes that the rights of the public extend to all lands that were 
submerged lakebed at the time of Wisconsin statehood.  See Pewaukee v. 
Savoy, 103 Wis. 271, 274, 79 N.W. 436 (1899) (“It is the settled law that 
submerged lands of lakes within the boundaries of the state belong to the 
state in trust for public use. . . . Upon the admission of the state into the Union 
the title to such lands, by operation of law, vested in it in trust to preserve to 
the people of the state forever the common rights of fishing and navigation 
and such other rights as are incident to public waters at common law.”) 
 
In an effort to fulfill the City’s obligation under the Development Contract for 
Hotel for Sturgeon Bay Waterfront Redevelopment dated January 8, 2015, it 
appears that the City has procured a title commitment through a 
mischaracterization of key facts.  The development parcel is described as Lot 
1 of a Baudhuin certified survey map dated 3-11-15 (“Hotel Parcel”) 
(ATTACHMENT 1).  Peninsula Title’s commitment to insure over the rights of 
the public in the Hotel Parcel is subject to rescission if the City’s statements 
are determined to be a material misrepresentation.  See Wis. Stat. § 631.11.    
 
 
 
 

 



  

The DNR’s Ordinary High Water Mark (“OHWM”) 
Determination Does Not Cover the Entire Hotel Parcel 

 
As you know, the City recorded a “WDNR Determination of Concurrence with the 
Approximate Ordinary High Water Mark for the City of Sturgeon Bay West Side Waterfront 
Project,” on October 28, 2014 (the “DNR Concurrence”) (ATTACHMENT 2).  But the DNR 
Concurrence applies to only a portion of the Hotel Parcel.  This is readily ascertained by 
comparing the Hotel Parcel CSM with the survey exhibit attached to the DNR Concurrence.  
On its face, the exhibit (which is based on a Baudhuin plat of survey dated 10-2-2014) 
states that the parcel subject to DNR’s OHWM determination contains 13,524 sq.ft.  In 
comparison, the CSM states that the Hotel Parcel contains 38,720 sq. ft.    
 
An earlier version of the 2014 plat of survey (ATTACHMENT 3, dated 4-3-2014 and possibly 
prepared in connection with the City’s request for DNR to issue an OHWM “concurrence”) 
includes a dashed line extending northwest from the top of that parcel, roughly along the 
parcel boundary.  This line extension is not part of the DNR Concurrence.  It does not 
appear in the recorded document either as an exhibit or as part of the legal description.  See 
Attachment 2, Ex. A.  While the City may have desired to have the extended dashed line 
included as part of its OHWM concurrence, the DNR declined to do so. 
 

The City is Proceeding at Significant Risk 
That Title Insurance for the Hotel Parcel will be Rescinded 

 
Consistent with the fact that the DNR Concurrence is limited to approximately one-third of 
the area of the Hotel Parcel, Peninsula Title’s original title commitment dated 3-23-2015 
(ATTACHMENT 4) included standard exceptions to the policy in Schedule B-2.  The title 
commitment included exceptions as to “the title to any filled land” (paragraph 7 of the 
exceptions), “any part of the insured land falling within the bed of Sturgeon Bay or 
unlawfully reclaimed from said Sturgeon Bay” (paragraph 10) and “title to that portion of 
the captioned property lying below the high-water mark of the Sturgeon Bay” (paragraph 
11).   
 
These exceptions were removed from the commitment at the request of the City Attorney 
in correspondence dated May 11, 2015 (ATTACHMENT 5), which broadly represented that 
DNR “had made a determination of what land is within the bed of Sturgeon Bay and what land is 
outside of the bed of Sturgeon Bay and has determined that natural accretion led to the 
attachment of a portion of the filled in land to the land of the City of Sturgeon Bay,” and that 
“this title commitment is for land landward of the ordinary high water mark line.”  Given the 
more limited legal description in the Concurrence and the DNR’s specific refusal to 
recognize the OHWM line extension in the 4-3-2014 Baudhuin survey, these do not appear 
to be inadvertent misstatements. 
 
Whether intentional or mistaken, the statements in the May 11th letter appear to be 
material misrepresentations of fact.  Peninsula Title’s letter agreeing to the requested 
removal of exceptions is dated one day later (ATTACHMENT 6), suggesting that the insurer 
relied on the City’s representations, rather than an independent investigation by its 
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underwriter.  This is troubling, not only because of its mischaracterization of the DNR 
document, but also because the City has in its possession documents and reports 
conclusively showing that the Hotel Parcel is situated on artificially filled lands.   
 

Overwhelming Evidence Confirms That Most of the 
Hotel Parcel is Filled Lakebed Subject to the Public Trust Doctrine 

 
There is a great deal of readily available evidence confirming that the Hotel Parcel is 
situated on the filled bed of Sturgeon Bay.  Detailed maps beginning with the 1891 Sanborn 
fire insurance map (ATTACHMENT 7) depict the rectangular shape of extensions of docks or 
wharves from the natural shoreline.  The dock was enlarged and structures incrementally 
added as shown by the 1904 and 1919 Sanborn maps (ATTACHMENTS 8 and 9).  One “wing” 
of the proposed hotel structure is sited over the dock/fill. Portions of the hotel are sited 
over what was surveyed as open water in 1891.  See ATTACHMENT 10, a map of the hotel 
parcel overlaid with the shorelines depicted on the Sanborn maps.   
 
The map evidence is consistent with title documents recorded with the Door County 
Register of Deeds, beginning with the Plat of the Village of Bayview recorded by Joseph 
Harris in 1873 (ATTACHMENT 11).   The Bayview Plat depicts the shoreline of Sturgeon Bay 
and shows Lots 1 through 9 of Block 8 as being either partially or entirely submerged.  For 
comparison purposes, the attached tax parcel map obtained as part of the City’s response 
to MEA’s open record request (ATTACHMENT 12) shows Lots 1 through 6 of Block 8 of the 
Bayview Plat forming the southern portion of 92-100 East Maple Street.  These maps 
evidence that most of the Hotel Parcel footprint was under water at least until 1873.   
 
Deeds in the City’s chain of title confirm that the Hotel Parcel was largely created by 
artificially filling submerged lakebed.  For example, an 1891 deed from Harris to Martin 
conveying portions of Lots 4 through 7 of Block 8 of the “Village of Bay View” (ATTACHMENT 
13) includes “the steamboat dock + warehouse thereon, built upon the above described Lots and 
extending therefrom into the waters of Sturgeon Bay.”  These structures are depicted on the 
1891 Sanborn fire insurance map (ATTACHMENT 7) as the “Harris Dock.”  The 1904 Sanborn 
map (ATTACHMENT 8) labels an enlarged dock with additional structures as the “Sawyer 
Dock” of Teweles & Brandeis, consistent with the 1903 deed to “Arthur M. Teweles and 
Isidore Brandeis of Sturgeon Bay,” (ATTACHMENT 14) a conveyance that included “all the 
lands…formerly owned by A.W. Lawrence, Sr. and used and occupied by him for planing mill, 
elevator, dock and warehouse purposes.”  
 
In addition to the historic maps and title evidence, the environmental reports prepared for 
the Waterfront Redevelopment Authority provide physical evidence that the Hotel Parcel is 
situated on filled lakebed.   A Phase I Environmental Assessment prepared by AECOM in 
January 2013 included evaluation of historic aerial, Sanborn and topographic maps. The 
Summary, the Records Review, the Findings and Opinions, and the Conclusion state: 
 

“Based on review of historical Sanborn maps, the northern portion of the 
Subject Property [92-100 East Maple Street, 3.69 acres total, encompassing 
the hotel development parcel] is located in an area formerly occupied by 
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water (Sturgeon Bay). Sanborn maps suggest that the area was filled in the 
late 1800s. Furthermore, WDNR information indicated that up to 10 feet of 
fill (including up to 5 feet of wood chips and/or charred wood and/or 
concrete) was identified in soil borings advanced on the Subject Property 
during the LUST case assessment activities.”   

 
The Phase I report provides detail in the Historical Fire Insurance Maps section that in 
1885, “[a] large portion of the Subject Property appeared to be covered by water (Sturgeon 
Bay). A dock was shown near the eastern property boundary.”  In 1891, “A large portion of 
the Subject Property appeared to be covered by water (Sturgeon Bay). Two docks and a 
warehouse were shown near the eastern property boundary.”  In 1898, “A majority of the 
Subject Property (with the exception of property near the eastern boundary) appeared to 
have been filled, as land which was formerly located underwater was shown covered by 
‘Lawrence’s Dock.’”  
 
The Phase II Environmental Report subsequently prepared for the City by Ayers & 
Associates in August 2013 includes geographical cross-sections showing 10 or more feet of 
fill overlaying lake deposits, leaving no doubt that the Hotel Parcel consists primarily of 
filled lakebed.   
 
As you know, the City is preparing to apply to DNR for an exemption to Wis. Admin. Code § 
NR 506.085, which prohibits development of structures on waste fill.  The City cannot in 
good faith acknowledge for regulatory compliance purposes that the property is filled 
lakebed, while also representing to its title insurer that the same property is above the 
OHWM.  The historic maps, title evidence, and the engineering reports leave no doubt that 
the Hotel Parcel consists primarily of a large dock or wharf constructed on filled lakebed 
that caused artificial (speeded up) accretion to form to the southeast (the area of the DNR 
Concurrence).    
 
A century’s worth of Wisconsin law holds that the filling of submerged lands does not 
transfer title to the riparian property owner.  See Menomonee River Lumber Co. v. Seidl, 149 
Wis. 316, 320-321, 135 N.W. 854, 857 (1912) (“One cannot by building up land or erecting 
structures in a lake, the title to the bed of which is in the state, thereby extend his 
possession into the lake and acquire the state’s title.”).  As stated in DNR’s brief in the 
Lighthouse on the Lake case in Two Rivers (see below), “[t]he possession of a deed or 
federal patent purporting to convey title to lakebed . . . is meaningless for that purpose.”  
(citing Illinois Steel Co. v. Bilot, 109 Wis. 418, 84 N.W. 855 (1901)). 
 
The title record and historic Sanborn maps clearly show that most of the lands underlying 
the Hotel Parcel were filled by the City’s predecessors in title, who constructed and 
successively enlarged the wharf that is now viewed by the City as its property.  To the 
extent the historical uses of the Hotel Parcel by the Door County Cooperative and its 
predecessors in interest exceeded the scope of their riparian rights, those uses should be 
considered unprosecuted public trust violations, in the same way that the “Pieces of Eight” 
Restaurant (now the Harbor House) on the Milwaukee lakeshore is a public trust violation.  
See Letter of the Attorney General to DNR Secretary Besadny dated 8-11-1987 (ATTACHMENT 
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15).  The City, as a governmental entity, has a duty to ensure that future uses of the 
property conform to the constitutionally imposed limits of the public trust doctrine. 
 

The DNR’s OWHM Concurrence is Inconsistent with 
Wisconsin Law and the Agency’s Well Established Water Regulatory Policy 

 
MEA disputes the conclusion in the DNR’s Concurrence that the OHWM shifted lakeward 
based on the doctrine of accretion.  That conclusion fails to address the legal effect of 
natural accretion (which adds to the riparian’s title) vs. artificial accretion (which does 
not).  Further, the circumstances under which DNR issued this document do not comport 
with DNR’s well-established procedures for OHWM determinations.  Indeed, by its very 
title, the Concurrence simply suggests that DNR’s Director of Policy and External Affairs on 
a previous determination by the City.  Apparently the “concurrence” process relied 
primarily on a very limited data set provided by the City, including the Baudhuin survey 
and two maps.  It is not clear what political pressure was brought to bear on DNR; however 
the Concurrence was clearly not issued by professional staff or DNR’s water regulatory 
counsel.   
 
 The DNR Concurrence cites the legal principle that submerged lakebed may be removed 
from the public trust via the processes of “accretion,” where land is gradually built up over 
time by waterborne sediments.  The Concurrence concludes:   
 

“The Parcel area . . . appears to have been a shallow bay of 2 ft. water depth 
[to the Low Water Datum].  In [the writer’s] opinion, the Parcel area would 
have filled with sediment slowly over the course of time between the 1925 
[soundings ] map and the 1955 Bulkhead Map.  The gradual addition of soil 
to the shallow area . . . should be considered accretion and would extend the 
riparian title out to the OHWM.” 

 
The City clearly desires to establish that the Hotel Parcel is riparian land formed by the 
“natural” process of accretion (as stated in Attachment 5, the City Attorney’s letter to 
Peninsula Title dated May 11, 2015).  The DNR Concurrence concludes that a portion 
(approximately one-third) of the Hotel Parcel was formed by accretion and thus added to 
the riparian’s title.  However, a review of the court files in Lighthouse on the Lake v. DNR, 
(Manitowoc County Case No. 09-CV-0565), the notorious public trust dispute in the City of 
Two Rivers, shows that the process by which DNR’s External Affairs Director issued the 
Concurrence is not based on a complete investigation according to that agency’s standard 
procedures and Wisconsin law.    
 
In the Lighthouse case, DNR filed voluminous affidavits of staff experts in the water 
resources division to support its position that substantial areas of the Lighthouse Inn were 
comprised of fill or “artificial accretion,” i.e., that structures and fill placed on the lakebed 
either caused or speeded up the accretion process.   See Affidavit of Byron Dale Simon 
(former Chief Biologist, DNR Waterways Protection Section) (ATTACHMENT 16), explaining 
the distinction between natural and artificial accretion.   The above-cited Menominee River 
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Lumber case holds that artificially accreted areas, like filled lands, do not add to the 
riparian’s title.   
 
The City should be aware that the DNR Concurrence is not conclusive of the rights of the 
public.  DNR simply has permitting authority under ch. 30 of the Statutes.  Regardless of 
DNR’s regulatory position, any citizen has standing to enforce the rights of the public under 
the public trust doctrine.   See Gillen v. City of Neenah, 219 Wis.2d 806, 580 N.W.2d 628 
(1998) (public trust doctrine enables a citizen to directly sue a party whom the citizen 
believes was inadequately regulated by the DNR).  The only way to finally resolve the cloud 
on the City’s title is to obtain a declaratory judgment in circuit court as to the location of the 
OHWM along the entire Hotel Parcel. 
 
The City has placed itself (that is, the taxpayers) at substantial risk by its misleading 
communications to its title insurer.  Section 631.11, Wis. Stats. authorizes the title company 
to rescind the title policy based on those representations.  The City has thus exposed itself 
to unknown liability and the prospect of litigation with its insurer and with the public.  The 
City cannot fulfill its obligation under the Development Agreement to convey the Hotel 
Parcel “free and clear of all liens and encumbrances,” because the lien of the public trust 
and associated threat of litigation remain. 
 
It is certainly understandable that the City would wish to develop its bayfront property in a 
manner that enhances tourism and increases the tax base.   However, as former DNR 
Secretary George Meyer advised the Milwaukee County Executive in 1996 (ATTACHMENT 
17): 
 

“[D]evelopments on our lakes and rivers must be substantially related to 
navigation and its incidents. . . . This means that such development must be 
connected to commercial navigation or to the public recreation associated 
with the use or enjoyment of the waterway.  Even the most “liberal” 
interpretations of the Constitution have required this linkage to be made. . . .” 

 
While recognizing “the extremely high potential financial return from commercial 
development on prime sites such as the lakefront,” and “the fiscal stress experienced by 
government agencies,” the DNR Secretary nevertheless cautioned: 
 

“We continue to object to the development of ‘destination’ restaurants, bars, 
or similar commercial facilities on lakebed or riverbeds around Wisconsin.  
These types of developments are clearly not consistent with the provisions of 
our constitution.” 

 
MEA takes no position on the desirability or aesthetics of the proposed Sawyer/Lindgren 
Hotel or the City’s development policies.  The sole purpose of this letter is to urge the City 
to conform those policies to Wisconsin law.   
 
Thank you for your consideration. 
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Sincerely, 
 
/s/ 
 
Sarah Williams 
Staff Attorney 
Midwest Environmental Advocates 
 
 
 
cc: Michael Bruhn, WDNR  
 Attorney Timothy A. Andryk, WDNR Chief Legal Counsel 
 Attorney Tom German, BCPL Deputy Secretary 
 Attorney Randall Nesbitt, Sturgeon Bay City Attorney 
 Attorney William P. O’Connor 
 George Meyer, Wisconsin Wildlife Federation 
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State of Wisconsin 
DEPARTMENT OF NATURAL RESOURCES 
101 S. We~ater Street 
Box7U1 
Madison WI 63707-7921 

October 20th, 2014 

Attorney James H.. Smith 
Pinkert Law Firm, LLP 
454 Kentucky St. 
P.O. Box 89 
Sturgeon Bay, WI 54235-0089 

Scott Walker, Governor 
Cathy Stepp, Secretery 

Telephone 608-28fl.2621 
ToU Free h888·936-7463 

1'TY Acces& via relay ·711 
Vol!OON$~ 

Wt OF NATI.IRAI. RESOUAC£S 

Re: WDNR Determination of Concurrence with the approximate Ordinary High Water Mark for the 
City of Sturgeon Bay West Side Waterfront Project 

Dear Mr. Smith: 

At your request 1 have reviewed the attached "Plat of Survey," dated October 2, 2014, prepared by Baudhuin Inc. 
and certified by Wisconsin land surveyor Michael G. McCarty (Survey), depicting the approximate location of the 
ordinary high water mark (OHWM) with respect to an area located in downtown Sturgeon Bay. The Survey is 
attached hereto as Exhibit A and incorporated herein by reference. The City of Sturgeon Bay (City) is seeking to 
establish its property rights with respect to the area legally described on attached Exhibit B which is incorporated 
herein by reference (the "Parcel"). 

Under the public trust doctrine, the state holds title to the beds ofall natural Jakes, including Lake Michigan, in 
trust for the public. See, Wis. Const., Art. 9, §I. In addition, the Wisconsin Department of Natural Resources 
(DNR) holds the authority, as the central unit of government regulating waters of the state, to make the 
determination oftbe location of the OHWM. The OHWM determination for this site not only defines the extent 
of state title, it also establishes the jurisdictional authority of the DNR by defining the boundary between the bed 
and bank of Lake Michigan for the Parcel. 

Typically, an OHWM concurrence would require a DNR expert to conduct a field analysis of the physical 
characteristics of the shore for the purpose of veri lYing the point on the bank or shore where water has left a 
distinct mark-the OHWM. Due to historic filling of public lakcbed, the location of the OHWM could not be 
determined by DNR in the routine course. Instead, ONR reviewed several historic maps in order to analyze the 
historic evolution of the shoreline. 

In 1955, the City of Sturgeon Bay established a bulkhead line ordinance, which was approved by the Public 
Service Commission (the predecessor to DNR with respect to OHWM responsibilities). Despite the 1955 
bulkhead approval, the land filled did not confonn as nearly as practicable to the shom and was not accompanied 
by a lakebed lease issued by Board of.Commission of Public Lands (BCPL) pursuant to Wis. Stat. §24.39(4). 
Recause the 1955 bulkhead was inconsistent with the requirements of Wis. Stat. §30.11(2), it did not come into 
force. The 1955 bulkhead file, however, contained a map which provided a depiction ofthe shoreline In 19SS, 
which iMiuded an unusual bay-like feature. It is the DNR's understanding that the approximate location of the 
OHWM in the Plat of Survey described above was based upon the locatio.n of the shoreline in the 1955 map. 

DNR was able to review a 1925 U.S, War Department map image (1925 Map) that provided water depths in the 
Sturgeon Bay area. At that time, the Parcel was not dry land but was actually under the waters of Sturgeon Bay. 
The 1925 Map illustrates that the Parcel was bookended by an abutment labeled L.M. Washington Dock and 
designated as Mill Refuse on the southeastern side and a dock structure labeled Teweles & Brandeis on the 
northwestern side. The Parcel area between the two solid structures in the 1925 Map appears to have been a 
shallow bay of2 ft. water depth. In my opinion, the Parcel area would have filled with sediment slowly over the 
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course of time between the 1925 Map and the 1955 Bulkhead Map. The gradual addition of soil to the shallow 
area shown in the 1925 Map should be considered accretion and would extend the riparian title out to tile OHWM. 

The DNR has been working with the City OJ) its proposal to redevelop the portion of the downtown area located 
above the approximate OHWM with a private retail facility and a public promenade and other public features 
below the OHWM. 11te DNR has reviewed the attached Survey and concurs with the approximate location of the 
OHWM with respect to the Parcel. It is DNR's understanding that the City of Sturgeon Bay is the riparian owner 
with respect to the Parcel. By execution ofthis document, the DNR concurs that.title to the Parcel above the 
OHWlvi will rest in the City due to its status as the adjacent riparian owner. Below the OHWM, !he proposed 
uses contemplated by the City must remain consistent with the public trost uses ihat ailow for public use and 
enjoyment of the navigable waters of Lake Michigan. 

TI1e DNR appreciates the opportunity to work with you in protecting Wisconsin's public trost resources and your 
cooperation. 

Sincerely, _ 

/JW~~~,..c::;...e'-
Michael L. Oruhn 
Dire<:tor of Policy and External Affairs 

Subscribed and sworn to before me this 
~\\\\lUIIIIIIft/1. 
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Plat of Survey 
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Description: 

A parcel of land located in the NE l/1) of Section 7, T. 27 N., R. 26. E., City of Sturgeon Bay, .Door county, Wisconsin, bounded and described 
as follows: 

. Commencing at the intersection point of the east line of Neenah Avenue and the north line of Maple Street, thence N. 89'59'38" W., 91.60 
feet along the north line of Maple Street to the point of beginning of lands to be describe.d; thence N85'!)3'44"E - 49.68 fest; thence N$9'31'57"E 
- 80.99 feet; thence N46'00'2Z"E- 64.41 feet to the approximate ordinary high water mark of Sturgeon Bay as determined by the Wisconsin 
Department of Natural Resources; thence along said ordln:ary high water mark as follows: N69"57'18"W- 16.60 feet; thence N54'01'08"W-
52.88 feet; thence N46'47'03"W- 11.34 feet; thence N37'59'31 •w- s.os fe.et; thence N24'15'51 'W- 7.57 feet; thence N01'14'01"W- 11.87 
feet; thence N11'54'30"E -14.79 feet; thence Nl9'09'16"E- 35.48; thence NZ7'3S'OO"E- 30.30 feet; thence leaving said ordinary high water 
mark S33'52'22"W- 209.15 feet; thence S13'34'5S"W- 47.11 feet to the aforementioned north line of Maple Street; thence S89'S9'3B"E-
0.32 feet along- said north iine to the point of beginning. Said parcel contains 13,524 square feet. 

SURVEYOR's CERTIFlCA TE: 

I, MICHAEL G. Me CARTY, REGISTERED LAND SURVEYOR F'OR SAUDHUIN INCORPORAlED, HEREB~Y • ~"-"<.::::: 
PROPERTY AND 1HAT TO 1HE BEST Or MY KNOVU'DGE AND BEI.Iff 1HE t.!AP IS A lRUE REP I•= 
LOCATION OF 1HE PROPanY. ITS EXTERIOR BotJNDARIES, 1HE LOCA'llON OF AI.L SlRUCll.IRES :at~~• CES, 
AND \'ISlBU: ENCROACHMENTS, IF ANY. 

ill!S SUR~ IS MAD£ FOR lHE EXO.USJ'I£ USE OF lHE'PRESENT OI'INERS OF 1HE PROPERlY, 
lHE lTltE lHERJ;;TO. 

DA TI:1J THiS 2nd DAY Of October 

DESCRIBm 
•• ··- •• ·- SIZE AND 
~ EASEMENlS ,1.'10 ROI>DWAYS 

. !NR~. MCIRTGA:JE. OR INSURE 

0 
0 
0 2014 P~,. t~vl't.(-.: 

~ -- - . -- - -- JOB NO. f558f # 
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A1tt STATEOf WISCONSIN

.8t DEPARTME~TO~J~~~.IC_t,-=-: _.. ~ ~. '.-0. .

-r,
..

OOMlDJ. "M,"WAY
'TTORnn GtNtRAL

Hlrk t. "usoJ(

Deputy AUorney General

"Iehul W.Stead
[ucutlve Assislant

1:~1387

Justice Building
P.O. Box 78S7

Hadison. WI
5~707-7857

r . August 11, 1987

REC8VED

AUG1 2 1987

OFFICE OF THg
SECAtt,t..iqy

Mr. Carroll D. Besadny
Secretary
Department of Natural Resources
101 South Webster Street
Madison, Wisconsin 53702

Dear Mr. Besadny:

You have requested guidance on the Department of Natural
Resources' duties with respect to legislative grants of
state-owned lakebed to municipal ities. Al though your in qui ry
focuses on the Pieces of Eight Restaurant situated on the filled
bed of Lake Michigan in Milwaukee, you seek clarification of the
state's responsibilities to monitor and enforce the lVisconsin
constitutional mandate that state-owned lakebed be preserved for
public trust purposes.

The lake bed land on which Pieces of Eight is located was
legislatively granted to the City of Milwaukee in 1929 on the
co~dition that it be used "in aid of navigation and the
fisheries." This conditional grant is consistent with Wisconsin
Supr erne Cour t cases de f in i ng the cons ti tut ional par 2.r.Jeter s of
lakebed grants, State v. Public Service Comm., 275 Wis. 112, 81
N.W.2d 71 (1957). Th.e legislation further provides that land
used inconsi stently wi th these stated purposes reverts to the
State of Wisconsin's ownership (Chapters 151 ana 516, Laws of
1929) . By no stretch of the iEagination can use of the lakebed
for a privately-owned, exclusive dining estabiish::lent be deemed
"in aid of navigation and fisheriesn consistent with the purposes
of the lakebed gr ant. Arguably, a hot-dog stane adj acent to a
pier .or beach and open to all m2;ubers of t;,e public could be
justified as a use incidental to promoting navigation and
fisheries, but Pieces of Eight is no hot-Gog stanco Thus, I
agree with you that the restaurant was not ls~fully constructed
to begin with and that its co~tinue1 presence on l~~ebe~ violates
the te~~5 of the lakcbea grant. Ttis conclusioo 21so applies to
the proposeo Waadition~ to the restaurant c~nte~?lated in
connec~ion with the. permanently anchored barge to be used for
serving cocktails.

'j';,2obvious ne:::t question.. hCh'2v2r., is nOli cr eve!"! whethe~

.::h2 :::;t~'::e shouJ.d assei:"t its re\.-2~sionary intErest ct this la::.e
cJate. You ~ 0 t e t hat )~_h2 :: e 5 :.:.au! 2:1 t h c:£ be e n i n b U 5 i n e 5 s for

nearl~ t~enty Y2ars vithout cbjection from the state. Since no
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act ion was taken twen ty ye ar s ago to pr event its cons truct ion,
and no attempt has been made since then to assert the state's
reversionary interest, it would not seem to be an equitable or
reasonable use of the state's prosecutorial discretion to now
seek dismantling and removal of the restaurant.

Unfortunately, the practical result is that Pieces of Eight
continues to be spotlighted by would-be lakebed developers as an
example of the state's inconsistentenforcement stance. I can
only suggest that your agency candidly acknowledge that Pieces of
Eight cannot be justified as a lakebed use consistent with public
trust purposes, but point out that when the department discovers
or the sta te is made aware of potenti al (or at least recent)
lakebed development inconsistent with public trust purposes, it
has a cons titutional duty to prevent or abate misuse of the
state's lakebed.

If such cases are brought to your attention, the appropriate
way to assert the state's interest is to obtain the governor's or
legislature's ~equest to the attorney general to take legal
action under section 165.25(1), Stats. This route is necessary
because the attorney general has no independent authority to
initiate litigation absent a specific legislative grant of power,
Estate of Sharp, 63 Wis. 2d 254, 217 N.vL2d 258 (1974), and no
specific statute authorizes the attorney general to take action
in these cases.

By separate letter you requested additional advice as to the
legality or Pieces of Eight's most recent proposal to permanently
anchor a barge in the water next to the restaurant to be used
with a portable bar for serving cocktails. This would seem to be
no cifferent from your initial inquiry: an anchored barge with
portable bar for serving cocktails is no more a permissible use
of state-owned lakebeo than a restaurant.

I hope this guidance assists your agency in carrying out its
pub 1 ic t r us t res po n sib i 1 itie s . The sea r e not e a s y i s sue s to

resolve, since potential developers invariably a=gue the economic
bene£its--particularly to urban areas--of their proposals. It
Dust not be f.::;,rsotten,ho".;>eve:c, that lakebed is premium re2.1
estate grar.tea iree of charg2 to :r.:unicipalities. :!:.: is only
reascnable to insist th~t public trust purposes be preserved so
that all citizens of this state can enjoy equal 2.ccess to the
lakes which the state holds in trust for its people.

SJ.i1cerely YoL.:rs,
/1 /

J, I ,..

,./ .h//~./It1//~7/~ 7i.\-,,~~ I \.' "'~- -
. '- ... .

Dancld J. Hc:.~w2.Y

Attc:ney General

l).] R : ~ 2.',1
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Madison, Wisconsin 53707-7921
TELEPHONE 608-266-2621
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June 10, 1996 IN REPLY REFER TO: 8300

Mr. F. Thomas Ament
County Executive
Milwaukee County Courthouse
901 North 9th Street
Milwaukee, WI 53233

SUBJECT: Development of the Coast Guard Station on Lake Michigan
-r~

Dear tf. Ament:

We met recently to discuss issues between Milwaukee County and the Department
of Natural Resources. One of the issues we discussed related to proposals for
the redevelopment of the abandoned Coast Guard Station, which is located on
filled lakebed adjacent to Lake Michigan. This letter is in response to your
request that I outline the legal limitations which exist for developments in
our public trust waters, including filled areas of our Great Lakes.

Under the Wisconsin Constitution, Article IX, Section 1, the State of
Wisconsin holds all navigable waters in trust for the people of the State of
Wisconsin and the nation. This was a condition of statehood under the
Northwest Ordinance of 1787. The State has an affirmative obligation to assure
that these public trust lakebed areas, including those that are filled
pursuant to state authorization, are maintained and used for appropriate
public trust uses.

The Attorney General, in a 1989 opinion dealing with the enforcement authority
of the Department of Natural Resources relative to areas filled pursuant to
lakebed grants, stated:

As trustee of lakebed lands, ..[t]he state has no
proprietary interest in them," McLennan v. Prentice, 85
Wis 427,444 (1893), and thus cannot convey complete title
to them. Even though the Legislature may make a grant of
land for public trust purposes, "the state is powerless to
divest itself of its trusteeship as to submerged lands
under navigable waters priewe v. Wisconsin State Land
& Improvement Co., 103 Wis. 537, 548 (1899). The state
"cannot abdicate its trust in relation to them, and while
it may make a grant of them for public purposes, it may
not make an irrepealable one....

In its creation of section 30.03(4) (a). the Legislature
has insured that the state retains its paramount authority
over all navigable waters, even those whose bed has been
granted to municipalities. Using its investigatory and
fact finding power... the department [of natural
resources] has the mechanism to determine whether the
activities causing the infringement are in violation of
the lakebed grant, making it subject to revocation or
reversion. (780AG 107(1989))
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In accordance with this opinion and the decisions of the Wisconsin Supreme
court, the lakebed grant to Milwaukee County gives the County a measure of
control over the use of this land area, but the extent of that control is
limited under the public trust doctrine and is subject to continued scrutiny
by the State of Wisconsin.

As you are aware, the Department has reviewed, and is supportive of, the
"Great Lakes Future" proposal for redevelopment of the Coast Guard Station. We
believe it is consistent with the public trust doctrine. This type of
specialized educational facility can have significant positive impacts on the
public's understanding of and appreciation for our Great Lakes and their
associated resources and values.

The Department of Natural Resources has been involved with various proposals
for redevelopment of the Coast Guard Station and the McKinley Marina area
since 1983. At that time, we reviewed the "Marina Shores" plan which proposed
to convert the Coast Guard Station "for restaurant purposes" and to develop
other commercial facilities on an eight acre site. The Department appeared at
the public hearings on that proposal in July, 1984 and explained why the
proposed commercial deyelopments could not take place on lakebed.

A 1989 proposal included the construction of a restaurant and bar facility
adjacent to the existing Coast Guard building. There were numerous meetings
and discussions concerning that proposal between Milwaukee County staff and
Department staff. I will not reiterate all of those discussions and
correspondence here, but the Department outlined the legal and practical
reasons why such a commercial development is inappropriate on public trust
lakebed areas.

During this time period, there were numerous other proposals around the State
of Wisconsin for co~ercial developments in our lakes and rivers. Department
staff developed materials for distribution to our District Directors which
outlines. the basis for our authority and the rationale for our position
relative to various development proposals. I have included a copy of the
internal memorandum and Attachment 2 to this memorandum, which provides an
outline of the types of proposals we have reviewed and the Department's
reaction to them. This embodies our position relative to these types of
proposed facilities and is based on the decisions of the Wisconsin Supreme
Court and Attorney General's letters and opinions dealing with these issues.

As outlined in this document, based on the decisions of the Wisconsin Supreme
Court interpreting Article IX, Section 1 of the Wisconsin Constitution, it is
clear that developments in our lakes and rivers must be "substantially related
to navigation and its incidents." The document goes on to state that:

This means that such development must be connected to commercial
navigation or to public recreation associated with the use or
enjoyment of the waterway. Even the most' "liberal" interpretations
of the Constitution have required this linkage to be made. While
the kinds of development within waterways is thus limited, the
trust doctrine is clearly not an anti-development policy. Instead,
it is a confirmation that the uses must be consistent with the
purposes for which those waterways are held in trust for the
public. This is true whether the development is "commercial" or
"public" in nature.

In dealing with these issues around the State, we are often asked how the
Pieces of Eight restaurant is allowed to be maintained on filled lakebed in
Milwaukee. This facility was developed prior to the formation of this
Department and is not a permissible use of lakebed. We requested an opinion
from the Attorney General in 1987 concerning the Pieces of Eight and a
proposed expansion of that facility. I attach for your review a copy of the

- --



response from Attorney General Hanaway, in which he opined that this
restaurant facility "was not lawfully constructed to begin with and its
continued presence on lakebed violates the terms of the lakebed grant." He
noted that the State would not pursue removal of the Pieces of Eight facility
since "it would not seem to be an equitable or reasonable use of the state's
prosecutorial discretion to now seek dismantling and removal of the
restaurant." He further stated that no expansions of the Pieces of Eight
resaurant and bar facilities should be allowed.

In response to numerous proposals we have received to place restaurant
facilities on filled lakebed areas around the state, we have developed
internal Guidelines for Food Service in Lakebed Areas to assist our staff in

reviewing such proposals. We recognize that parks, marinas, museums, and other
facilities which are developed on filled lakebed often desire to provide some
food service for the public using these facilities. Examples on the Milwaukee
waterfront are the park kiosks, the Roundhouse facility at McKinley Marina,
and the cafeteria at the War Memorial. These facilities are acceptable because
they are "ancillary to, and have the primary purpose of supporting, allowable
public trust uses." If the "Great Lakes Future" facility is developed in the
Coast Guard Station, we would anticipate that it would provide some food
service for the people visiting and using the facility. We believe that would
be allowable under the public trust doctrine if such food service facilities
are appropriately sized and are operated in such a manner that they are
"ancillary" to the primary use of the facility.

We continue to object to the development of
or similar commercial facilities on lakebed
These types of developments are clearly not
our constitution.

"destination" restaurants, bars,
or riverbeds around Wisconsin.
consistent with the provisions of

We have conferred with the Attorney General's office at great length
concerning the issues above and they concur in our position relative to these
types of developments in our public trust waters, including, specifically, the
restaurant developments which have been proposed historically at the Coast
Guard Station.

We recognize the extremely high potential financial return from commercial
development on prime sites such as the lakefront. We also understand the
fiscal stress experienced by government agencies. This dilemma confronts us
in managing our state park system. Milwaukee County has long been considered
a leader in preserving open space and providing park facilities. I hope we
can share experiences and expertise in seeking creative ways to continue
providing attractive public spaces with facilities available to all citizens.

In closing, I would like to
assure that the Coast Guard
developed in a manner which
public trust lands. If you
additional issues which you
me.

reiterate that we stand ready to work with you to
Station and the associated lakebed areas are

fulfills our mutual responsibilities for these
have questions about these issues or have
would like to discuss, please feel free to contact

'ldYY\-~~fn~ tl~".

~ ttJ11::P-/fu;vJ{ to{Jr\ ~
G~orge E. ~yer ~ ' ~ (/J 6/Jnd1c{. j;o lA. I.'~~~
ecretary % n1) ~ fut::J::L WCJ.../\..,~ '

cc: Secretary James Kl~~I Attorney General James Doyle
Gloria McCUtcheon- SED Susan Sylvester-AD/S
Lee Kernen-FH/4 Michael Cain-LC/S

Attachments

- - ---
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